The ''compulsory jurisdiction
This first step establishes a State's consent to assume the obligations incumbent upon it under the Statute but is not sufficient to establish the jurisdiction of the Court to adjudicate a specific legal dispute. A second, independent act of consent is required-an acceptance of the Court's jurisdiction under the relevant provisions of the Statute. As the Court has stated, ''[i]n the absence of a clear agreement between the Parties, . . . the Court has no jurisdiction to go into . . . the merits' '. 3 This second, independent act of consent can be expressed in various forms. One significant distinction among those forms is whether the State consents to submit to the Court's jurisdiction a specific, already existing dispute, or all or certain categories of potential future disputes.
A State can consent to submit to the Court a specific, already existing dispute in several different ways. First, the States Parties to a dispute can refer a specific dispute to the Court by an ad hoc agreement concerning the specific dispute, known as a special agreement or compromis. Such jurisdiction has been generally known as voluntary jurisdiction, as provided for in Article 36(1) of the Statute. Second, a State may express its consent by accepting a recommendation to submit a dispute to the ICJ made by the Security Council under Articles 33 and 36 of the UN Charter. 4 Third, a State may give its consent through conduct explicitly or implicitly manifesting its intention to accept the Court's jurisdiction with respect to a dispute ( forum prorogatum).
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The consent of a State, however, can cover more than a specific, already existing dispute. States can agree to refer to the Court all or certain categories of legal disputes. It is the Court's jurisdiction exercised on this basis that is referred to as compulsory jurisdiction.
The consent of a State to accept the Court's jurisdiction with respect to all or certain categories of legal disputes can also be expressed in different ways. First, it can be expressed in a treaty, 6 as provided for in Agreement, and that in respect of disputes subject to it, the Court may be seised by means of an Application by one of the parties''. 7 This jurisdiction of the Court is not really compulsory.
States enter into treaties and undertake obligations under international law as sovereign actors.
They cannot be ''compelled'' to enter into a treaty in the ordinary meaning of that term, let alone to accept the jurisdiction of the Court to resolve disputes under the treaty in question. Second, the compulsory jurisdiction of the Court can be accepted by a unilateral declaration pursuant to Article 36, paragraph 2 of the Statute of the Court. By making a declaration, a State recognizes ''as compulsory ipso facto and without special agreement the jurisdiction of the Court''. The consent of a State to adjudicate a specific dispute is thus established on the basis of its unilateral declaration. Such consent has to be established both with respect to the claimant and with respect to the defendant State. Therefore, the compulsory jurisdiction of the Court derived from Article 36(2) is still based on the consent of the parties, which is expressed in their respective unilateral declarations.
The compulsory jurisdiction of the Court under Article 36(2) is not really compulsory either. It is, in fact, optional. States have the option to accept it and can do so under terms and conditions that they determine themselves. The Court has stated:
Declarations of acceptance of the compulsory jurisdiction of the Court are facultative, unilateral engagements, that States are absolutely free to make or not to make. In making the declaration a State is equally free either to do so unconditionally and without limit of time for its duration, or to qualify it with conditions or reservations. First Assembly. 11 The delegate of Brazil suggested that alternative texts be adopted, so that
Member States have the choice to adhere to one of them. 12 This proposal was adopted with some modifications in the form of an optional provision for obligatory jurisdiction 13 and the Third Committee of the First Assembly adopted a provision for an optional declaration accepting compulsory jurisdiction. 14 Thus, instead of including in the Statute a provision on the compulsory jurisdiction of the Court, as the prevailing views in the Committee of Jurists suggested, the League of Nations Assembly adopted an optional clause to which States could adhere by a separate act of consent. 15 The provision was optional as far as the mechanism of States' adherence to it was concerned. Once, however, a State made the independent act of consent required for accepting the optional clause, the provision became binding. The issue was extensively discussed during the drafting of the Statute of the ICJ. The Committee of Jurists, unable to reach a conclusion, submitted for consideration to the San Francisco Conference two alternative proposals. One of them corresponded to the provision of Article 36(2) as it is today, following the text of Article 36(2) of the Statute of the Permanent Court of International Justice. The other provided for the compulsory jurisdiction of the ICJ in all legal disputes. The Committee of Jurists referred the matter to the Conference. 16 The debate in the First Committee of the Conference revealed a ''sharp division of opinion'' on the two proposed texts. 17 After long discussions and several votes, the First Committee decided ''to retain the optional provision for compulsory jurisdiction''. 2), however, the general offer is not extended to all States but only to ''any other state accepting the same obligation''. This is logical, since the jurisdiction of the Court cannot exist without the consent of the parties to a dispute which, in the case of the compulsory jurisdiction under Article 36(2), is based on their unilateral declarations.
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The compulsory jurisdiction of the Court is thus based on the prior consent by both of the parties concerned within the limits of that consent. In this regard, a declaration under Article 36(2) is similar to a treaty obligation where one party consents to join a system of rights and obligations based on a treaty. 23 Because unilateral declarations under Article 36(2) express an advance consent to submit to the Court all or certain categories of disputes, it is very important for the Court to establish the scope of the consent of the declarant State, i.e. the scope of the jurisdiction that it intended to confer upon the Court. The obligations assumed by a unilateral declaration under Article 36(2) arise when a specific dispute is submitted to the Court. The Court then must establish whether both the applicant and the respondent have consented to adjudicate the dispute within the bounds of their unilateral declarations. The Court has ruled that a declaration ''must be interpreted as it stands, having regard to the words actually used''. 27 In the Fisheries Jurisdiction Case, for example, the Court emphasized that it must ''interpret the relevant words of a declaration including a reservation contained therein in a natural and reasonable way, having due regard to the intention of the State concerned at the time when it accepted the compulsory jurisdiction of the Court''. 28 The Court thus must interpret the declaration to determine the scope of the legal obligation undertaken by the declarant State. In sum, a State expresses in advance its consent to be bound by the Court's jurisdiction with respect to all or certain categories of disputes. When a dispute that falls within the scope of that consent is submitted to the Court, the State must subject itself to the Court's jurisdiction. Because the consent is granted in advance, with respect to all or certain categories of disputes, including future disputes, States that grant such consent expose themselves to a certain degree of unpredictability and vulnerability. This was illustrated in the Nicaragua case. In 1946, when the United States made its declaration accepting compulsory jurisdiction, it was impossible to predict the deterioration of its relations with Nicaragua and the situation that emerged in the early 1980s leading to Nicaragua's decision to file a suit against the United States before the ICJ. The belated attempt of the United States to exclude the dispute from its acceptance of compulsory jurisdiction was rejected by the Court. 29 This element of unpredictability and vulnerability is inherent in the legal nature of the compulsory jurisdiction. It arises out of the fact that consent is granted in advance, before a specific dispute comes to life. Unilateral declarations are made erga omnes: once the consent is given, every declarant State ''must be deemed to take into account the possibility that, under the Statute, it may at any time find itself subjected to the obligation of [Article 36 (2) Land and Maritime Boundary between Cameroon and Nigeria. Cameroon had deposited its declaration on 3 March 1994, and filed the application on 29 March 1994. Nigeria, which had submitted its declaration accepting the compulsory jurisdiction of the Court much earlier, contended that it did not know on the date of the filing of the application that Cameroon had deposited a declaration; that Cameroon had acted prematurely, accepting ''surreptitiously'' the jurisdiction of the Court and instituting the proceedings against Nigeria with ''inappropriate haste'', without threat, suggestion or warning; and that Nigeria was accordingly subject to a ''trial by ambush''.
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The Court disagreed with Nigeria's arguments. It stated:
Any State party to the Statute, in adhering to the jurisdiction of the Court in accordance with Article 36, paragraph 2, accepts jurisdiction in its relations with States previously having adhered to that clause. At the same time, it makes a standing offer to the other States party to the Statute which have not yet deposited a declaration of acceptance. The day one of those States accepts that offer by depositing in its turn its declaration of acceptance, the consensual bond is established and no further condition needs to be fulfilled.
33
The Court thus essentially ruled that once a State makes a declaration under Article 36(2), it becomes a ''sitting duck'', since it extends a standing offer to all other States accepting the same obligation to adjudicate disputes before the Court. The Court's compulsory jurisdiction is therefore compulsory in the sense that consent to jurisdiction is granted by the States in advance, with respect to all or certain categories of disputes, and once a dispute arises, the State then does have a binding obligation and must submit to the Court's jurisdiction.
This concept has been applied to other types of dispute settlement mechanisms. Consider, for example, investor-State arbitrations under investment treaties, particularly those subject to the jurisdiction of the International Centre for Settlement of Investment Disputes (ICSID) under the ICSID Convention. Article 25 of the ICSID Convention requires that the parties, i.e. the host State and the foreign investor, have consented to ICSID's jurisdiction. The Report of the Executive Directors of the World Bank on the ICSID Convention explains that consent is ''the cornerstone of the jurisdiction of the Centre''. 34 As a result, the scope of an ICSID tribunal's jurisdiction depends on both the ICSID Conventionas an outside limit-and the specific provisions of the written instruments in which consent to arbitration is expressed, e.g. an investment treaty. 35 As in the case of the compulsory jurisdiction of the ICJ, an important feature of ICSID arbitration is the bifurcated manner in which consent may be given. As the Executive Directors of the World Bank explained, the ICSID Convention does not require that both parties express their consent in the same document, or that consent be simultaneously given. 36 As a result, a host State can express in writing in one document its consent to arbitrate certain disputes under the Convention, and the investor can give its consent to arbitrate just such a dispute in another document-such as a request for arbitration-at a later time. This is the approach found in investment treaties that include States' consent to ICSID jurisdiction. In most cases, the investment treaty itself contains a standing, unilateral offer by the Contracting States to submit investment disputes with investors from the other Contracting Party (or Parties) to arbitration. 37 More precisely, the treaty comprises the States' advance consent to arbitrate disputes covered by the treaty. An aggrieved investor then consents to the arbitration-and thereby completes the agreement to arbitrate-by submitting such a dispute to an arbitral forum, such as ICSID, that is specified in the treaty. 38 The jurisdiction of ICSID tribunals in disputes under investment treaties is a function of the parties' consent to arbitrate the dispute: a tribunal's jurisdiction is as broad or as narrow as the parties have agreed that it will be. 39 Therefore, the particular jurisdictional requirements for a given investor-State treaty-based dispute will turn on the terms of the treaty itself, i.e. on the textual boundaries of the category of disputes that the respondent government agreed in the treaty to submit to arbitration. 40 It is typically the investment treaty that defines, for example, who qualifies as an ''investor'' and what constitutes an ''investment'' for purposes of jurisdiction. Because of the somewhat unusual ''advance consent'' mechanism in most investment treaties, aggrieved investors can call upon States to arbitrate long after the States have spelled out in their investment treaties the conditions under which they consented to do so. The element of unpredictability and vulnerability typical of the compulsory jurisdiction of the ICJ is thus also present in ICSID jurisdiction under investment treaties. Respondent States in investorState arbitrations often complain that they are ''sitting ducks'', vulnerable to unforeseen and unforeseeable investors' claims. As a result, not surprisingly, the scope of consent expressed by States in investment treaties has given rise to a large number of jurisdictional challenges in ICSID cases 41 -much like disputes before the Court regarding the scope of consent to jurisdiction in a unilateral declaration.
As with the consent in unilateral declarations accepting the compulsory jurisdiction of the ICJ, the consent to ICSID arbitration under investment treaties has also been described as a ''general offer'' or a ''standing invitation''. In the case of ICSID, such an offer or invitation is extended by a State Party to an investment treaty to investors from the treaty partner or partners; the State ''offers'' or ''invites'' such investors to arbitrate before ICSID disputes under the treaty. 42 As Geneviève Burdeau explains, States that have included ICSID clauses in investment treaties are in a very particular situation: private foreign investors can bring them before ICSID by filing a unilateral complaint before an ICSID tribunal in relation to all sorts of disputes that those States have not anticipated in advance. 43 In sum, the State's consent in a treaty is granted in advance with respect to certain categories of future disputes. Once a dispute arises, the investor's consent to submit that dispute to ICSID arbitration is sufficient for the ICSID tribunal's jurisdiction. While ICSID's jurisdiction based on the advance consent of a State in an investment treaty is not typically referred to as ''compulsory'', the ICSID Convention provides in Article 25 that consent to ICSID jurisdiction, once granted, may not be withdrawn unilaterally. Thus, once granted, the consent creates a binding obligation for the State to submit to the jurisdiction of the tribunal-much like in the case of the compulsory jurisdiction of the ICJ.
The principle underlying the concept of the Court's compulsory jurisdiction, therefore, is not limited to the system of the ICJ. While the term ''compulsory'' does not apply to the granting by the State of its consent to submit to the Court's jurisdiction, what is compulsory is the submission to such jurisdiction once such advance consent has been granted. It is that legal obligation that is at the root of the term ''compulsory''.
